Britishlaw, on the other hand, assumesthat experts as well as family members act benevolently in the patient's interest, prefers lessformal mechanisms and expresses more trust in professionalethics. Conclusion Furtherresearchisdesirableto analysethe situations in other countries and to determine which of these approaches isthe most adequate from the point of view of the mentally ill.Thisiseven more important in view of further European integration which will undoubtedly touch these questionsand accelerate a convergence in medico-legal issues.
European integration will not only lead to an integration of economic markets, but also to more similar standards of the service sector, professions and jurisdiction. Whereas the med ical and scientific standards in Great Britain and Germany are comparable, fundamental differ ences exist in medico-legal concepts and the psychiatric practice as far as sectioning, forced treatment and guardianship issues are con cerned. This has recently been highlighted by several High Court decisions.
Sectioning law and Guardianship law in Germany
In the Federal Republic of Germany there is a separation between public and civil law regard ing Sectioning and Guardianship.
Public law is the domain of the 16 Federal States, each of which has a different sectioning law (Unterbringungsgesetz). Its function is to avert dangers to public order and security relating to mentally ill persons. Public law does not care about individual welfare or health. Guardianship law (Betreuungsgesetz) as part of the civil law on the other hand is identical in all 16 Federal States.
Its function is to grant the proper personal, medical and economic care for those people not able to do so themselves due to handicap or illness. A guardian appointed by the local court then takes care of such persons. The guardian's rights have to be specified according to the circumstances of the individual case. Those rights can for example comprise "financial issues with the exception of everyday transactions up to DM100 per week" or "psychiatric treatment including hospitalisation". The necessity of guardianship and the extent of the guardians' rights have to be re-evaluated by the court at least every five years, usually in much shorter intervals.
Guardianship is to be established as restrictively as possible as it represents an infringe ment to personal rights. A recent decision of the supreme court of Bavaria (BayObLG 16.12.95, 3 Z 343/94) consequently states that in the case of recurrent psychiatric disorders guardianship must be terminated at the end of an acute phase of illness as soon as the individual power of decision-making is re-established.
Hospitalisation procedures
Under German public law the only reason for sectioning is the acute direct danger that the patient may present to himself or others which must be secondary to a mental illness and not otherwise avoidable. The parties involved in the procedure are the city council, the local court, the patient, and a physician functioning as an aid to the court but without any power of decision. The physician's role is to find out about the diagnosis and possible alternatives to avoid hospitalisation. Only if those do not exist and the danger is still imminent does he or she recom mend sectioning to the court. If the judge denies the necessity of sectioning the medical opinion remains without consequences.
Usually the local police or a physician caring for the patient asks the court for compulsory hospitalisation. The local court then performs this. In emergency situations a clerk of the city council who needs later legal confirmation by the local court can enforce hospitalisation. Under guardianship law, a patient can be hospitalised by his or her guardian against his or her will if there is a danger to his health that cannot otherwise be dealt with. This, however, is only possible with the permission of the court or as an emergency decision which has to be confirmed immediately by the court. Neither physicians nor nurses possess holding powers comparable to those granted by the Mental Health Act.
In contrast British law includes not only physical, but also psychological problems for the environment of the patient, the danger of dete rioration if the patient does not receive treatment, the danger of serious harm to property or the need for physical restraint as possible reasons for hospitalisation, thus rendering many more pos sibilities for intervention than German law.
Considering these pre-conditions one would expect that the numbers of people being detained differ significantly in Britain and the Federal Republic of Germany. Unfortunately, only in sufficient data exist. One of the reasons is the great difference between German Federal States (the number of compulsory hospitalisations var ies between 9.4 and 108.8 cases per 100 000 inhabitants annually). However, a hypothetical mean ofthe German data would come very close to the British mean of 55 compulsory hospitalisa tions per 100 000 inhabitants annually.
Compulsory treatment
German Public law does not provide any legal basis for treatment against the patient's will. Of course the different Federal States laws define a constitutional right of the sectioned patient to receive adequate medical treatment. However, they either do not mention the difficult question of treatment against the patient's will or they merely state the obligation to tolerate emergency measures if they relate to the illness that made sectioning necessary (Eberhard, 1988; Deutsch, 1991 : Riedel et al 1992 . When in doubt one has to refer to the guardianship law (Rudolf & RÃ ¶ttgers,1997) . Even under guardianship con ditions treatment obligations are limited. Every potentially dangerous measure including anaes thesia and long-term neuroleptic treatment has to be specifically authorised by the local court. In any case of doubt, the patient's individual right of self-determination has to be respected. A German Supreme Court decision explicitly states the "right to be ill" and to maintain a mental illness (BVerfGE58. 208, 226ff) as long as this represents no acute danger.
The contrast with the situation in Great Britain is obvious. Being sectioned usually includes the duty to tolerate treatment. Even in the case of long-term drug application or electroconvulsive therapy, the patient's missing consent can be overruled by the opinion of a second psychiatrist. Only in the case of psychosurgical treatment and surgical implantation of hormone depots to reduce male sex drive is the consent of the patient obligatory (Part IV, Section 56-61 of the Mental Health Act 1983).
Discussion
There are significant differences between the laws regarding mental illness between Germany and Great Britain. Contributing to this are the different traditions of law. British jurisdiction is based on the case-centred Common Lawwhereas Germany follows the continental tradition of codified law.
In addition to this, Germany gives high priority to a formalised protection of individual civil liberties and rights due to the experiences of human rights' violations in recent German history. Above all the National Socialist dictator ship from 1933 and 1945 has to be mentioned.
These experiences were re-enforced by the abuse of psychiatry to silence political opponents in the former East Germany.
Without the experience of totalitarian dictator ship and abuse Great Britain chooses a very pragmatic approach towards involuntary hospi talisation and treatment assuming that experts and relatives act benevolently in the patient's interest. From a German point of view it is remarkable that in Great Britain experts have rights in decision-making processes. Decisions can be made by social workers, community psychiatric nurses, doctors and relatives, whereas in Germany courts have the decision monopoly. In Britain the function of the courts is that of control rather than of decision-making itself.
Theoretically, the German model has the ad vantage that a body completely independent of the medical institutions makes decisions, thus avoid ing the impression of a possible conflict of interest. However, this theoretical advantage is very often not felt by the patient because of the complexity of the regulations and the big distance between the court and the hospitalised patient. Furthermore, the highly formalised procedures themselves can bring about controversy and polarisation which are therapeutically undesirable.
The British model on the other hand has the advantage of an individual approach with the integration of family and carers in the decisionmaking process, as well as the hospital or the home being the location of the decision-making. However, the instrument of second opinions as instance of control puts the experts involved under a high moral and professional obligation and responsibility.
It is impossible to answer the question in which way the interests of the mentally ill are better served. Studies in the USA show the importance of the feeling that hospitalisation occurred in a fair process and is comprehensible for therapy motivation and post-discharge com pliance (Lidz et al, 1995) so that the problem should not be ignored. Thus, comparative European studies about the way that sectioned patients perceive their hospitalisation and treat ment would be highly desirable, with Britain and Germany being ideal locations to do this because of their different medico-legal approach.
